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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 7th day of March, 1996

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14075
V.

ERROL H VAN EATON,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appeal ed fromthe August 3 and August 24,
1995 deci sions of Adm nistrative Law Judge Patrick G Geraghty.
In those decisions,* the |aw judge granted the Administrator's
nmotion for summary judgnment, and deni ed respondent’'s request that

the | aw judge then reconsider his grant of that nmotion. In

!Copi es are attached. The | aw judge al so issued an errata
sheet to the August 3rd order.
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granting the notion, the |aw judge affirmed an energency order of

t he Admi ni strator,?

revoki ng respondent's airline transport pil ot
(ATP), flight instructor, mechanic, and ground instructor
certificates on finding that respondent had violated 14 C F. R
61.59(a) and 61.151(b).%® Al though our reasons differ somewhat
fromthe |aw judge, we deny the appeal and uphold the revocation.

The emergency order of revocation cites three circunstances
in which respondent is alleged to have violated the cited rules.
The foll owm ng paragraphs summari ze those circunstances:

1. On or about Novenber 18, 1992, respondent (an FAA

supervisory aviation safety inspector (ASI) at the Seattle
Flight Standards District Ofice (FSDO)) and others gathered

’Respondent has wai ved application of the statutory deadline
appl i cable to energency proceedi ngs.

%8 61.59(a) reads:

8 61.59 Fal sification, reproduction, or alteration of
applications, certificates, |ogbooks, reports, or records.

(a) No person may neke or cause to be nade:

(1) Any fraudulent or intentionally fal se statenent on any
application for a certificate, rating, or duplicate thereof,
i ssued under this part;

(2) Any fraudulent or intentionally false entry in any

| ogbook, record, or report that is required to be kept,
made, or used, to show conpliance with any requirenent for
t he i ssuance, or exercise of the privileges, or any
certificate or rating under this part].]

§ 61.151(b) reads:
8 61.151 Eligibility requirenents: General.

To be eligible for an airline transport pilot certificate, a
person nust -
* *

* * *

(b) Be of good noral character].]
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in Washington State (at Wenatchee and Moses Lake) to be
checked out in a Curtiss CW46 aircraft.* M. WIIlianmson

si gned FAA Form 8710-1, Airman Certificate and/or Rating
Application, and in that formindicated that he had exam ned
respondent orally and through an aircraft flight check and
that he had "personally tested this applicant in accordance
wi th pertinent procedures and standards." NMotion for
Summary Judgnent, Attachnent 1.° Based on this form the
FAA issued respondent the "permanent” CWA46 rating (the Form
8710- 1 paperwork done by the exam ner provided only a
tenporary certificate). 1In his notion, the Adm nistrator

of fered evidence in the formof testinony fromhis
prosecution of M. Haggland (Docket No. SE-14011) --
testinony that the law judge in that case had adopted. M.
A oyer, who stated that he had been the co-pilot of the
flight (apparently confirmed by the aircraft |ogbook), had
testified in Haggl and that all required procedures were not
done for each individual's check ride and that sone
procedures were not done at all. Attachnent 3. The

Adm ni strator al so clainmed that respondent's deposition
testinmony included an adm ssion that not all maneuvers had
been perfornmed. The Adm nistrator argued that there existed
a schene between respondent and M. WIlIlianson to issue
ratings to each other and that respondent "caused" M.
WIllianson to make the fal se statenents. Respondent
initially maintained that he perfornmed every maneuver
requested by the exam ner and that, if any nmaneuvers were
not done, it was not readily apparent to him He now

mai ntains that he was not required to perform every maneuver
because FAA Order 8710.3A allows exam ners to omt nmaneuvers
conpleted for earlier ratings.

2. On or about February 28, 1993, respondent and Messrs.

W 1lianmson, Pinsky, and Mackey net in Florida to be checked
out in a Sikorsky SK-62 helicopter. Respondent acted as the
exam ner for WIIlianson, Pinsky, and Mackey, and prepared
Forms 8710-1 for each. (M. WIlIlianson then acted as the
exam ner for respondent's check ride.) Respondent failed to
conplete WIllianmson's, Pinsky's, and Mackey's forns, and
about 1 week |ater asked a friend, also an FAA enpl oyee, to
sign theminstead. That friend, R chard Dom ny, did so, and
the three permanent ratings were issued. |In Form8710-1, as
noted in Paragraph 1 above, M. Domny certified in the
portion of the form|labeled "Inspector's Report"” that he had

“I'n the group were Sean d oyer (co-owner of the aircraft,
who was not one of the check riders), Paul Haggl and, Raynond
W 1lianson, Harold Pinsky, and Robert Ginm

Hereafter, all references to attachments refer to those in
the Motion for Summary Judgment unl ess ot herw se indicated.
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"personally tested each applicant in accordance with
pertinent procedures and standards" and he dated his
signatures February 28, 1993. Again, the Adm nistrator
argues that respondent "caused" M. Domny to nake the false
statenents. |In support of his notion, the Adm nistrator
cited respondent's deposition testinony that he "angui shed"
over the three applications and then asked M. Domny to
sign in his stead. Respondent has answered that he and M.
Dom ny were unaware that the 8710-1 fornms they used were old
and did not contain |anguage in the nore current formthat
ostensibly allows issuance of new ratings w thout having
personal |y tested an applicant.?®

3. On or about March 18, 1993, respondent applied for a
rating for an SK-64 aircraft, and that rating was certified
by exam ner AM Hunt. The basis of the application was
respondent’'s prior mlitary experience in the conparable CH
54A. This type of rating conversion can be done w thout any
ground or flight tests. M. Hunt did the paperwork by mail.
At his deposition, respondent testified that he did not
believe he had given M. Hunt any docunentation. The

Adm ni strator introduced evi dence showi ng that respondent
had not flown the mlitary equivalent of that aircraft in
the past 12 nonths, as the regulation required. And, the
Adm ni strator argued, respondent's professed understandi ng
of the procedure and requirenents to transfer mlitary
flying to civilian ratings was not believable.

Hart v. MlLucas, 535 F.2d 516, 519 (9th Gr. 1976), citing

Pence v. United States, 316 U S. 332, 338 (1942), establishes

that there are five elenents to proving fraud: 1) a false
representation; 2) in reference to a material fact; 3) nmade with
knowl edge of its falsity; 4) with the intent to deceive; and 5)

with action taken in reliance on the representation. Proof of

®The rel evant | anguage is as follows, with the new | anguage
(not contained in the formsigned by M. Dom ny) underlined:

| NSPECTOR S REPORT
| have personally tested this applicant in accordance
with or have otherwi se verified that this applicant
conplies wth pertinent procedures, [and] standards,
policies, and or necessary requirenments with the result
I ndi cat ed bel ow.

See Exhibit Gto respondent's brief.
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intentional falsification requires the first three el enents.

We understand the Adm nistrator's concern with schenmes of
rating trading. However, we are aware of nothing unlawful (and
the FAA cites no rule or enploynent requirenent or prohibition)
in qualified exam ners, whether FAA enpl oyees or not, giving each
ot her check rides. Regardless of how unusual it may have been
for M. WIllianmson to give a check ride outside his region, the
Adm nistrator's allegations as to the Novenber 1992 incident nust
be supported by a show ng that required naneuvers were not
conpl eted and that respondent knew as mnuch.

The Adm nistrator offers us such proof in the form of

testinony from anot her proceedi ng, SE-14011, Adm nistrator v.

Haggl and. Cearly, neither testinony in that case nor findings

of fact nmade there would be res judicata for this case, as

respondent is not bound by that decision. Further, to grant the
nmotion for summary judgnment, evidence nust be viewed in the Iight
nost favorable to respondent and all reasonable inferences drawn
in his favor.’

It is not enough to say that respondent should have known,
and that respondent's explanation is not credible.® Moreover,

and especially because respondent has not had his "day in court,"

"W, however, disagree with respondent's suggestion that he
was entitled to greater | eeway because he was representing
himsel f. W have long held otherwi se. Adm nistrator v. Dudek, 4
NTSB 385 (1982), at footnote 5, and our standard correspondence
W th respondents acknow edgi ng an appeal suggests an attorney be
engaged.

8See Administrator v. Stewart, NTSB Order EA-4387 (1995).
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and the | aw judge has not had the opportunity to observe his
deneanor, we are unwilling here to conclude that a rational fact
finder could not ultimately find a |lack of a preponderance of the
evi dence regardi ng respondent’'s knowl edge and intent. For
exanpl e, respondent's inability to recall exact events and/or his
expressed belief that M. WIIlianson had authority to nodify the
maneuvers and tests could be considered credible by a | aw judge
on hearing and seeing himtestify. Further, respondent's
deposition testi nony does not support the Admi nistrator's claim
that respondent admtted failing to make all required maneuvers.
Respondent's testinony on this point is anmbi guous, and we do not
beli eve the standards for a notion for summary judgnent shoul d
allow interpreting the cited colloquy as an adm ssion that
respondent knew the flight check was inconplete.

As to the February 1993 events (Paragraph 2), affirmng the
fal sification charges based on the notion for sumrary judgnent
again requires a finding that the evidence in Haggland cannot
support respondent's contentions. As discussed above, we think
it preferable generally to conduct a hearing on such an issue so
that issues of credibility can be fully explored. Thus, we

decline to affirmthat section 61.59(a) charge.? The |ack of

°There is no doubt that M. Donminy did not personally
exam ne the three individuals; and, at the | east, he admts that
his signing of the forns was "nonstandard” (Attachnment 8 at 24);
he withdrew an earlier adm ssion that it was prohibited by the
rules. As with the Novenber incident, however, the
Adm nistrator's falsification allegation does not allege
falsification on respondent's part, as he was not the one signing
the forms. |Instead, it alleges that respondent caused M. Dom ny
to falsify the forns.
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sufficient evidence to support a grant of summary judgnment on
this count does not, however, require a remand to the | aw j udge,
for we find that the notion is sustainable on other aspects of
the conpl ai nt.

The Paragraph 3 allegations are sufficient to grant the
nmotion for summary judgnment and sustain the order of
revocation.' As first required by Hart, the rating application
formfal sely states respondent has flown at |east 10 hours in a
CH 54A in the past 12 nonths. Second, this fact clearly is
material; it is critical to obtaining the SK-64 rating.
Respondent stated in reply to the notion that this "is the only
allegation that [in his view] has nerit." He responded that this
set of events was the result of a 23-year |ack of understanding
of FAR 61.73(d), which establishes the requirenents for
conversion, including a "mlitary checkout as pilot in command”
during the last 12 nonths. Respondent thus denied having the
necessary know edge that the statenent was fal se.

In his appeal, respondent argues that precedent precludes a
finding in favor of the Adm nistrator because respondent was
ignorant of the mlitary-to-civilian conversion rules. W agree
that a finding of intentional falsification requires actual

know edge of the falsity of a statenent. See Stewart, supra.

See Administrator v. Rea, NTSB Order EA-3467 (1991),
citing Admnistrator v. Cassis, 4 NISB 555 (1982),
reconsi deration denied, 4 NTSB 562 (1983), aff'd, Cassis v.
Hel ms, Adnr., FAA et al, 737 F.2d 545 (6th Cr. 1984)
(tntentional falsification of application is a serious offense
which in virtually all cases the Adm nistrator inposes and the
Board affirns revocation).




8
However, in contrast to respondent's assertions, we find no
genui ne issue of fact regardi ng respondent’'s know edge.

We agree with the | aw judge that the evidence warrants a
finding that respondent's answer has not created a reasonabl e
doubt as to the truth of the Admnistrator's allegations. Block
B.4. of the formstates "Has flown at |east 10 hours as pilot in
command during the past 12 nonths in the followng mlitary
aircraft."” Respondent hinself conpleted that bl ock by inserting
directly next to that sentence "CH 54A (SK-64)." Yet, the
Adm ni strat or produced evidence to show that respondent had not
flowmn the aircraft within 12 nonths (Attachnent 12), and
respondent has offered nothing to contradict that evidence.
Respondent could not have failed to see B.4., and could not have
m sunderstood it.

O her evidence is consistent wwth know edge on his part. It
i s respondent who acknow edged that earlier in his career (in
1986, while at the Seattle office) he had tried to convert this
sane mlitary flying and was told it would not be done.
Respondent' s testinobny suggests an understanding at that tine
that doing so was prohibited or, at |east, was problematic.
Attachnment 2 at 45-46. Respondent waited nmany years, and in 1993
found an examner wlling to issue the tenporary certificate with
no records of any kind fromrespondent to support the action.

1d. at 49-50.%2

'Respondent states that he had flown CH 54As in Vietnam

2I'n the neantime, respondent had translated many ot her
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While not critical to the revocation order, as it is anply
supported by the one intentional falsification finding, we also
affirmsummary judgnment on the section 61.151(b) allegation.
This allegation may be affirned solely as a result of the

§ 61.59(a) finding. Cf. Admnistrator v. Cranford, 5 NTSB 343,

348 (1985).

ATP certificate holders are held to the highest standards of
conduct, judgnent, and responsibility and, as such, are the only
ones required by the regulations to possess "good noral
character.” W think that an ASI who fal sely vouches to the
Adm nistrator his entitlenment to a rating for which he is not
qual i fied can reasonably be said to lack this attribute.?®

ACCORDI NGLY, I T IS ORDERED THAT:

Respondent' s appeal is denied.

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,
and BLACK, Menbers of the Board, concurred in the above opinion
and order.

(..continued)

mlitary ratings he allegedly had to civilian ones. Respondent
now acknow edges that all those ratings were not supported as the
regul ation and formrequire.

BFurther, respondent nust have known that he did not have
the proper authority to adm nister a check ride to soneone and
i mredi ately thereafter have that person adm ni ster a check ride
to himin the sane aircraft.



